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If you owe money to some other person, you are a

debtor of that person.  You “owe” money if you have a

legal obligation to pay it.  The amount of money you owe

is a debt.  A creditor is a someone to whom you owe a

debt.  If someone owes you money, you are a creditor of

that person. 

If you can’t pay a debt when it’s due, the creditor may

try to collect the debt by sending you a demand for

payment, or the c reditor m ay assign the debt to a debt

collection agency.  A debt collection agency is a business

that collects debts that were originally owed to other

businesses and creditors.

In this Legal Guide, creditors and debt collection

agencies are both called “collectors.”  “You” means a

consumer who is a debtor.  Words in italic typeface are

defined in the Glossa ry on pages 10-12. 

Article 1

What to Do First

If a creditor or debt collection agency requests or

demands that you pay something, it’s important that you

do the right things.

The most important thing that you can do, if you

receive a demand for payment, is to respond

immediately, both by telephone and in writing.  The

faster you and  the collector  get into communication  with

one another, the quicker the matter can be resolved.

This Legal Guide will help you understand your

rights, obligations, and remedies, as well as the

collector’s rights, obligations, and remedies.  This

information may help you resolve your situation

favorably.  The collector’s legal obligations are covered

in detail in another Legal Gu ide (Legal Guide D C-2).

Remember that if you don’t respond to a collector’s

demand fo r payment in some way, you might end up with

a court judgment against you for the full amount

demanded and  more.  Don’t let that happen!  If a cou rt

judgment is entered against you, it will be  included in

your credit record and in future credit reports.  Also, you

may be forced to pay the judgment debt by an execution

on your earnings (garnishment) or on other property you

may own, either now or at a later time.

Article 2

About This Legal Guide

This Legal G uide gives you information that will

help you respond to a demand for payment from a

creditor or debt collection agency.  Here is what it

covers:
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Several other Legal Guides may be helpful.  One

entitled “Summary of the Fair Debt Collection Practices

Statutes” (Legal Guide  DC-2) covers both the  federal 1

and California 2 fair debt collection practices statutes,

which on ly apply to the co llection of debts incurred  in

consumer transactions.  A Legal Guide entitled “Debt

Collector’s Wrongful Conduct:  Some Tort Remedies

for Debtors” (Legal Guide DC-3) covers legal principles

(called “debt collection torts”) that can apply to the

collection o f any kind of debt.3

If you are named as a defendant in a debt collection

lawsuit, mos t of the information in this Leg al Guide s till

applies.  Do not allow a judgment to be entered against

you for more than the amount that you actually owe.  If

a lawsuit has been filed, try to negotiate  an agreement in

which the  collector promises that no  court judgment will

be entered  against you.  T he collecto r may do this in

exchange for your promise of payment.  On how to do

that, read Articles 3 through Article 7 below.
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If you are served  with court papers and  are not certa in

about what to do, consult an attorney or other legal

expert for advice.  Since you only have a short time to

answer a lawsuit, do so immediately.  If you don’t know

where to turn, visit the California Ju dicial Council’s

Internet website at www.co urtinfo.ca.gov/selfhelp.  

If this debt is only one among many that you owe,

contact a nonprofit credit counselor to discuss your

problem, and perhaps obtain help in negotiating a

payment plan with your creditors (see Article 8, Getting

Help to Get Out of Debt, page 7 below).  

If you have many more debts than you can handle,

you may need to consider filing a petition in bankruptcy,

but only as a last resort.  Short of that, you can consult an

attorney who sets up wage earner plans for debtors.  A

wage earn er plan shie lds you from your creditors w hile

you pay off your debts.

This Legal Guide does not include information about

your credit record -- such as how you can obtain a copy

of your credit report and correc t any errors -- or wh at to

do if a lawsuit  is filed against you.  To learn about other

money and credit issues, see Surviving Debt, National

Consumer Law Center, www .consumerlaw.org;

Money Troubles, Nolo Press, ww w.Nolo.com; or Get-

ting Out of Debt, Cliffs Notes, www.c liffsnotes.com. 

Spanish languag e sources include ww w.consumer-

action.org:16080/Spanish, www.ftc.gov/ftc/spanishinfo,

and www.cccsoc.org (links to other sites).

Debt collectors (including both original creditors and

debt collection agencies) are subject to laws that establish

standards of fair conduct.  Creditors and debt collection

agencies are permitted to take reasonable steps to enforce

and collect payment of debts.  That’s because an efficient

economy requires a credit process.  The debt collection

practices statutes promote fair and responsib le credit

extension and enforcement practices by placing

reasonable boundaries on the kinds of activities that

creditors and debt collection agencies can employ to

enforce and collect debts. 

The “fair debt collection practices statutes” also

promote fair and responsible debt collection by giving

consumer debtors specific rights.  These include the right

to cut off contacts by a debt collection agency, the right

to specify perio ds when and places w here contacts with

the debtor m ay and may no t be made, and the righ t to

dispute  a debt and  require a debt collection  agency to

verify its existence and amount.  These rules are

discussed in a Legal Guide entitled “Summary of the

Fair Debt Collection Practices Statutes” (Legal Guide

DC-2).  If you think you are being abused by a debt

collector, consult that publication.

Article 3

Don’t Pay More Than You Owe

Not every demand for payment is legally

enforceable.  If a claim is not legally enforceable, you

have no obligation to pay anything.  While most claims

that are asserted by creditors and debt collection

agencies are enforceable, some are not.  When you

receive a demand for payment, therefore, it’s important

to think about whether you actually owe the amount

demanded.

For many reasons, a collector may have no right to

the amount claimed.  Some common defenses that you

can assert against a claim made by a creditor are:

! The debt is owed by someone else, not you.  (But

you may be liable if you co-signed for it.)

! The debt is too old to be legally enforceable (that

is, it is barred by a statute of limitation).

! The claim is based on an agreement that must be

in writing, bu t there was no written contract.

! You are being billed for an item that you never

ordered.

! You ordered an item, but never received it.

! You retu rned an item, but you were billed for it

anyway.

! The contract is one that you have a right to

cancel, and you properly canceled  it (or can still

cancel it).

! You are a victim of a fraud, and the contract or

sale is therefore void or voidable .

Most of these are complete defenses to a claim made

by a creditor, which means that you may owe nothing. 

You may also have a partial defense to a claim.  In that

situation, a collector may be entitled to something, but

the collector has asked for more than is owing -- for

example, more  than you  actually agreed to pay, or more

interest than the law allows, or court costs , attorney’s

fees, collection fees, or other charges that are more than

the law allow s.  It’s important that you look c losely at a

request for payment of a debt that you believe you might

owe.  While most of the amount that is demanded may

be owing, a portion may not be owing.  It’s important

that you not pay anything more than the amount that you

actually owe.
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This Legal G uide does  not cover the  laws that limit

the enforceability of claims, or that authorize or limit fees

and charges that may have been added to the original

debt.  To help you dec ide whether the claim is

enforceab le, or whether the extra charges are  really

allowed by law, you may need  to consult a lawyer.4  

Organizations and sources of information that may be

able to help you decide whether a particular claim or

portion of it is enforceable or excessive include:

! California  Judicial Council, www.courtinfo

.ca.gov/selfhelp.

! Consumer Action (San Francisco), 415-777-9648,

www.consumer-action.org (Spanish language,

www.consumer-action.org:16080/Spanish)

! Federal Trade Commission, 1-877-382-4357,

www.ftc.gov (Spanish language information,

www.ftc.gov/ftc/spanish info).

! California Attorney General, 1-800-952-5225,

www.caag.state.ca.us.

! California Departme nt of Consumer A ffairs, 1-

800-952-5210, TDD 1-800-326-2297,

www.dca.ca.gov.

! Better Business Bureau, www.bbb.org.

! National Fraud Information Center, 1-800-876-

7060, www.fraud.org.

! National Consumer Information Center,

www.pueblo .gsa.gov.

! National Association of Consumer Agency

Administrators, www.nacaanet.org.

! California Consumer Organizations N etwork,

www.consum ernet.org.   

Most claims asserted by creditors and debt collection

agencies are legitimate , and the debtor does owe the

amount claimed.  The reason for nonpayment may be that

you, as a deb tor, do not have the money you need to

make payment.  While nonpayment of debt is common,

few people incur debt without intending to repay it. 

While a few  people engage in frau d, almost all

nonpayment of deb t is unplanned, and w ithout fraud. 

The major causes of nonpayment are illness, marital

problems, pay reductions, and job layoffs.

Creditors o ften extend  credit without adequa tely

verifying the identity of the person requesting  the credit. 

This makes it easy for a thief to assume your identity and

obtain credit in your name -- a form of theft.  If someone

uses your name to obtain credit, you may not know about

it until you receive a demand for payment from a

collector.  You ordinarily will have a complete defense

to the claim, and you should respond to the demand by

contacting the creditor immediately -- as you would for

any debt that you do not owe.  But you should do a lot

more.  The  thief may contin ue to use you r identity to

obtain credit, and your own credit record and credit

standing will be harmed.  For ideas on what to do  if

someone  uses your identity, see “Checklist for Iden tity

Theft Victims Wh o Are Contac ted by a Debt Collector”

(Legal Guide DC-4); also “Credit Identity Theft: Tips to

Avoid and Re solve Problems” (Lega l Guide P-3).

Article 4

Communicate With The Collector

If you receive a demand for payment of a debt

(commonly referred to as a dunning letter), it’s usually

in your best interests to respond immediately and to do

so in writing (or by e-mail).  Don’t delay, or you may

lose important rights.

Some of your rights can only be exercised if you act

within 30 days after receiving an initial written notice

from a debt collection agency.  Some of your legal

protections as a debtor only apply if the collector knows

your situation (such as when or where you do not want

to receive calls from the collector).

Ordinarily, you should approach a collector in one of

four ways:

! If you owe the entire amount demanded and can

afford to pay the full amount of the debt, tell the

collector that you will pay the full amount, either

at once, or in periodic installmen ts in amounts

and at times you can manage (e.g., monthly).

! If you owe part but no t all of the amount claimed,

tell the co llector that you wi ll pay only the

amount that is lawfully owing.  Tell the collector

that you will pay that amount now, or in

installmen ts in amounts and at times that you can

manage -- but that you will do this only if the

collector waives (forgives) the rest of the amount

demanded (what is not owing).  It’s be st to

communicate this both orally and in writing.5

! If you do not owe anything, tell the collector why

you do not owe anything .  Do your be st to

convince the collector that you have no legal

obligation.  Your goal is to persuade the collector

to stop trying to  enforce the  claim.  Explain this

by telephone and in writing.

! If you have no ability to pay what you owe, or
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almost no ability to pay what you owe, tell the

collector that you can’t pay anything, or that you

will only pay a small amount, but only if the

collector waives (forgives) the rest.  The collector

may be so happy to receive something that it will

accept tha t amount and waive the  rest of the deb t.

Following are some of the practical steps you can take

when you receive a dunning letter from a collector:

! If you have fully paid the debt and have a written

receipt or canceled check proving so, send the

collector a photocopy of the receip t or check, w ith

a letter explaining when and how payment was

made.  Keep your original receipt or check.  

! If you have fully paid the debt, but don’t have a

receipt, then contact the original creditor, and ask

for a letter or other documentation (such as a copy

or computer printout of your account) that shows

that you don’t owe the amount requested, and send

the collector either a copy of that document, or a

copy of your canceled check or other evidence of

your payment.

! If you were overcharged for all or part of the

alleged debt, then exp lain.  Do this convincingly. 

If need be, provide additional information and

supporting documents (but only send copies).  No

reasonable effort should be spared in making your

case to the collector.  

! If the claim is a result of identity theft or a

mistaken identity, provide  the collector  with

positive identifying information, such as your

drivers license number, and your residence

addresses  for the past few years.  Be sure to

demand that the creditor keep this information

confidential.  While this will entail giving up some

personal p rivacy, the benefits to you may be worth

the loss of privacy, if you succeed in convincing

the collector that you are not the person who

incurred the debt.  

! If you have a complete defense to the claim, it’s

usually best to present your entire case to the

collector.  Provide all of the important facts and

copies of all documents that relate to the defense,

as well as references to any laws that you may

know about.   Also provide any corroborating

evidence that you can obtain, such as a statement

signed by a th ird person th at substantiates your

side of the dispute.  Send copies of documents, and

keep the originals.  

! Tell the collector exactly why it is asking for too

much, or why you owe nothing.  Doing this will

protect the accuracy of your own credit record.  If

the collector knows that you have a partial or

complete defense to the claim, the collector must

report that information to the credit reporting

agency to which the co llector has rep orted cred it

information.6   (You can  also tell the credit

reporting agency directly the reasons why you

don’t owe the amount demanded.7)

! If you dispute  all or part of the amount demanded,

it’s important that you do so in writing (or by e-

mail).  Protesting over the phone won’t have the

same legal e ffect.  Once you put your  dispute in

writing, the collector mus t cease collection efforts

until the collector has provided you with written

verification that you owe the amount demanded. 

(Keep copies of all letters and e-mail messages.)

! If the collector refuses to listen to your side of the

dispute, ask to talk to the collector’s supervisor or

manager.  If that’s not successful, invite the

collector to a rrange for a  neutral third p erson to

mediate  the dispute.  If that doesn’t work, you

may need help from an a ttorney.  If you have

either a complete defense or a partial defense, a

letter from an attorney to the collector that

describes the legal basis for your position may

persuade the collector to abandon the claim, or

reduce it appropriately. 

! If you have no income and  no property, creditors

consider you to be judgment-proof.  Since you

have no property or income, a collector is not

likely to collect anything, even if the collector

obtains a co urt judgment.  If you have no income

or property, explain this to the collector, who may

abandon collection efforts (give up) if it knows

that it will not be able to collect anything.

Article 5

Bargain With The Creditor

Don’t simply pay what a collector demands unless

you know the amount demanded is correct.  If it’s not

correct, don’t pay just to get the collector off your back.

Most debtors have some bargaining power (control

over the situation).  That’s because any payment

ordinarily must come from the debtor, and only the

debtor  has the  power  to make  payment volunta rily,

without a lawsuit .  Given the fact that you as a debtor

have some bargaining  power, what can you  ask in

return? 

It depends on the situation.  Here, again, you must

act wisely.  For instance:
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! You can offe r to pay the original debt in  full by a

certain date, if the collector agrees to waive

(forgive) any interest, finance charges, collection

charges, attorney's fees, and other added charges. 

But you have to ask for such a waiver; the

collector won’t offer it.  

! You can ask the collector to waive (forgive) any

claim that it may have against your property or

against a co-signer, if you pay the debt (including

interest and charges) in full by a date that you

specify.  Again, you have to ask for a waiver; the

collector won’t offer it.  

! You can also try to persuade the collector to waive

forgive interest and added charges if you (a) agree

to pay the orig inal amoun t of the debt by install-

ments, and (b) then carry out your agreement by

paying everything you have prom ised on time. 

In order to lay the  groundw ork for negotiations, tell

the creditor or debt collection ag ency why you haven’t

paid -- illness, divorce, pay reduction, job layoff, etc., or

misconduct by the creditor -- and assure the collector that

you will do your best to honor you r legal obligations. 

Don’t promise something you can’t or won’t do. 

Collectors  keep track  of “broken promises ,” which co uld

hurt you down the road.

In deciding upon the approach you will take,

remember  that you usua lly can achieve  a better result if

you offer to pay everything you owe in a  single payment. 

It is also true that most creditors and debt collection

agencies are willing to enter into an agreement for

payment by installmen ts if the amounts paid by the

debtor are large enough to justify the expense of

processing the paymen ts.  An offer  to pay by installments

will be less attractive to the co llector than immediate

payment in full; yet, the collector may be willing to enter

into such an agreement if the debt is large, or if there are

a lot of other debts, or if you are judgment-proof.  

Where appropriate , ask the collector for certa in

promises, su ch as (1) a p romise not to  report your late

payment to the collector’s credit reporting agency, and

(2) a promise to report your full payment to the

collector’s credit reporting agen cy after you have paid it. 

These may help to improve your credit standing.

Agreements in which there is a waiver of a right by

the collector must be in writing.  On how to do this, see

Article 7 below, on entering into payout ag reements. 

However, the benefits that you receive in exchange (such

as waiver of interest and charges) will be lost if you do

not follow through with your promise by making all of

your promised payments on time.

Resolving  the problem  in a way that is ag reeable to

both you and the collector will save the collector and

you the expense of a lawsuit.  In addition, the collector

will get your payment earlier.  R esolving the  problem, in

short, will benefit both of you.

In negotiating with the collector, keep in mind what

may happen if you do not reach a mutually acceptable

settlement (resolution of the prob lem):

! If the collector is a debt collection agency and the

debt is not large, it may do little or nothing at

first, and later, if it is asked to collect claims that

other cred itors may have against you, en force all

of them together.

! The collector may file a lawsuit  against you, and,

if you don’t de fend it, obtain  a court judgment

against you fo r the amoun t of the alleged debt,

plus interest, court costs, and, possibly, attorney’s

fees; but since a lawsuit is expensive for the

collector, most collectors only use it as a last

resort, if at all.

! If a lawsuit that has been filed by the collector

results in a judgment, the judgment debt will

grow steadily larger if (1) you don’t pay the

judgment debt, and (2) the collector uses the

court process to attempt to enforce payment.

! In rare instances, the collector may abandon

collection efforts (for instance, if the collector

concludes that you are judgment-proof, and

would like to get the claim off its boo ks).

Article 6

It’s Not a Good Idea to Hide

The opposite of attempting to negotiate  a resolution

of a problem is pretending that there is no problem, and

either avoiding or hiding from  (evading) the collector.  

A debtor who attempts to evade a collector, or who

refuses to respond to a collector’s demand for payment

or other communica tions, may injure himself or herself,

at least in the long term.  For instance, a debtor who

refuses to communicate with a creditor or debt

collection agency risks the filing of a co llection lawsuit

and the en try of a court judgment that may ultimately

require the debtor to pay a lot more than the amount that

was originally owed.

Some peo ple worry excessively about an unpa id
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debt, and o thers avoid th inking abo ut it at all.  It is

common for people who have lost their jobs or find

themselves drowning in debt to hide from their creditors -

- and the facts from their families -- because they are too

humiliated to  admit the truth .  In situations o f that kind, it

is also common to refuse to open mail or accept

telephone  calls from co llectors.  Tha t, however,  is

dangerous.  By refusing to accept or read a collec tor’s

letters, a debtor may not know about important facts,

such as its intention to repossess property or file a

lawsuit, or its w illingness to accept lower payments or  to

waive in terest and/or charges if  payment is made  by a

certain date .  Also, shield ing one’s family from the fac ts

can cut off support that may be needed more than  ever.

If you don’t ow e anything an d are likely to prevail

(win) in a court action, it is equally important to respond

to a demand for payment from a creditor or debt

collection agency and  convince the collector o f the facts

as early as possible.  As time  goes by, a co llector will

invest time and money on the claim, and it will become

increasingly difficult for you and the collecto r to resolve

the dispute in a way that is beneficial for both of you.

Telling the collector why you don’t owe the amount

claimed, if you  don’t, is particularly importan t because it

will help assure that your credit record does not include

false information.  If you dispute  the validity of the debt,

or some pa rt of the amou nt claimed, the collector is

legally required to report that to any credit reporting

agency to which it reports the status  of the debt.  

If your failure to pay has ended up in you r credit

report, you can also dispute  that item of info rmation to

the credit reporting agency that issued the report.  The

credit reporting agency must then reinvestigate the

dispute.  (Y ou must make a request of that kind  in

writing.)  Taking these steps will help assure that your

credit record will not misreport the true facts.    

You can call credit reporting agencies or visit them on

the Web:  Equifax, 1-800-685-1111, www.equifax.com;

TransUnion, 1-800-888-4213, www.transunion.com; and

Experian, 1-888-397-3742, www.experian.com.

Article 7

Writing a Payout Agreement

Creditors and debt co llection agencies attemp t to

collect debts efficiently.  They cannot and do not devote

more resources to the collection of debts, on average,

than they actually recover from debtors.  Creditors and

debt collection agencies attempt to collect the most

money a t the lowest poss ible cos t withou t undue  delay.

In order to achieve that goal, most collectors are

willing to enter into payout ag reements.  These usually

provide for the payment of an agreed total amount by

monthly payments (installments).  A collector will be

willing to do this, however, only if the collector believes

(1) that the payments are the most the d ebtor can afford

to make, (2)  that the payments are large  enough  to

justify the extra cost of processing them, and (3) that

you will make the payments as promised.

Payout agreements should be in writing.  Putting a

payout agreement in writing h elps to avoid misunder-

standings, and it creates a record of the agreement for

later reference.  Either an exchange of letters, or a

formal written agreement signed by both the debtor and

the collector, is ordinarily enough.  However, a formal

written agreement (of the  kind suggested below ) is

essential if the collector promises to waive a portion of

the claim, interest, or other charges, on the condition

that you, the debtor, make certain  agreed payments. 

Unless you have that agreement in writing, another

employee of the collector might try to collect the rest of

the debt from you, even if you have made all the agreed

payments.

Your payout agreement with a debt collection agency

might state as follows:

Date: [_______]

[Collection agency] will accept the total amount of

[$500] in full payment of a debt originally owing by

[your name] to [the original creditor], [account no.],

including all unpaid principal, interest, finance charges,

collection fees, attorney's fees, and any other charges

that are or may be owing.  Payment must be made by

cash or certified check, and must be received by

[collection agency] at [its address] no later than [June 1,

2003].  If payment is received on or before that date [or

within 10 days after that da te], nothing more will be

owing  by [your name] to either [collection agency] or

[the original creditor].

[Collector’s signature ]

[Your signature ]

If you enter into a payout agreement with the original

creditor, the agreement can be  simpler:

Date: [_______]

[Original creditor] will accept the total amount of

[$500] in full paymen t of all unpaid  principal,

interest, finance charges, collection fees,

attorney's fees, and any other charges that are or

may be owing by [your name] to [original

creditor], [account no.], including  all unpaid

principal, interest, finance charges, collection
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fees, attorney's fees, and any other charges that are

or may be owing.  Payment must be made by cash

or certified check, and must be received by

[creditor] at [its address] no later than [June 1,

2003].  If payment is received on or before that

date [or within 10  days after that date], nothing

more will be owing.

[Creditor’s signature ]

[Your signature ]

When you use these forms to write your own letter, be

sure to insert your correct name, the names and addresses

of both the collection agen cy and the original creditor,

and the exact amount that you will pay and the date (or

dates) of payment, in place of the words that appear in

brackets.  Both you and the collector should sign this.

A collector may refuse to  agree to  a 10-day grace

period, as suggested in the sample agreements.  If the

collector won’t include a 10-day grace period, then it’s

essential that you make your payments well in advance of

the due da tes, otherwise you may be la te and, as a re sult,

lose the benefits of your agreement (such as the

collector’s promise to forgive interest).

Payments to a creditor or debt collection agency

should be made by check, bank cashier's check or money

order.  If a cash  payment is made, get a sign ed receipt,

which you should keep for at least four years.  Also keep

a list of the dates and amounts of all of the payments you

make.  

Unless a debt collection agency has instructed  you to

pay the original creditor directly, it’s important to send

your payments to the debt collection agency and not the

original creditor.  The debt collection agency may own a

claim that is assigned to it, and may be entitled to recover

from you any losses that it suffers because your payment

was made  to the origina l creditor instead of to it.

If a judgment has been issued against you, special

rules apply.  When you fully pay the judgment, the

collector (or the original creditor) must file with the  court

an acknowledgment of payment, which is like a receipt

for full payment, except that it must be filed with the

court.  Ask for a copy of the  document that is filed.  

If collector has filed an abstract of judgment with a

county recorder, other rules apply.  The collector (or the

original creditor) must file with the court, and send you, a

signed and notarized “Acknowledgment of Satisfaction

of Judgment” document.  When you record this

document with the county recorder of a county where the

collector has recorded  an abstract o f the judgme nt, it

releases any judgment lien against any real property that

you may own or may acquire in that county (such as a

home or land).  The  collector is not required to record

this document; you must re cord it.  Since  you need to

record it in order to be able to sell the property later on,

it’s best to record it now.

Article 8

Getting Help to Get Out of Debt

A professional nonprofit credit counselor can help

you manage and red uce your debt.  Credit counselors

and debt management services work with you and your

creditors to simplify your payments, reduce your total

indebtedness, and help you bring your expenses in line

with your income.  Creditors cooperate because these

arrangements help them get paid.  Creditors can help by

suspending payments temporarily, accepting reduced

payments, lowering the interest rate, and waiving fees

they normally charge.

In order to enter into a debt management program,

you ordinarily must agree not to purchase anything on

credit.  You r credit coun selor calcula tes one monthly

payment based on your income, expenses and

outstanding debt.  An agreed portion is paid to your

creditors each month.  

Before ch oosing a c redit counselor, it’s importa nt to

do some homework:

! Ask the company to p rovide written  materials

covering its mission, business history, and

services provided.  Review these before sending

the company any paymen t.  

! Anytime you entrust your money to someone else,

it is important to investigate its integrity, services,

credentials, and business philosophy.  Don’t sign

any contract or pay money until you’ve done this.

! Check fo r formal complaints.  Companies should

have no unresolved complaints on file with the

Better Business Bureau, Attorney General’s

office, and consumer protection agencies.

! Ask if the company belongs to an association that

sets standards for its members (e.g., the National

Foundation for Credit Counseling (NFCC) or the

Associatio n of Independent Co nsumer Credit

Counseling A gencies (AICC CA)).

! Ask if the agency is managed by an independent

board of trustees.  It’s important that someone

without a vested interest is keeping an eye on the

operation.

! Ask if the agency keeps client funds in a trust

account, separate from its operating funds.  You

don’t want your money going to someone other
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than your creditors.

! Ask about the types of services offered.  Not

everyone needs to be in a debt management

program.  The best agencies will spend time

assessing your needs, and providing education and

budgeting help when appropriate.

! Ask if the counseling service has adopted a code

of ethics, as well as written operating policies and

procedures -- evidence of a competent and ethical

agency.

! Aks if the agency’s services are  confidential. 

Make sure that it will not be selling your

information to companies that will try to sell you

loans or other financial services. 

! Ask if the se rvice has a policy of provid ing fair

and equitable treatment to all cred itors.  Creditors

may not cooperate if they believe that your

counselor is playing favorites.

! Ask about cou nselor training and certification. 

Determine whether counselors are certified and by

whom, and whether they participa te in well-

structured and continuous training.

! Ask about fees before signing a contract or making

a payment.  M ost counse ling is provide d at a

minimal cost or without charge; some agencies do

charge a small administration fee.

! Ask if employees who have access to client funds

are bonded (meanin g that if an employee shou ld

steal money that you have paid for transm ittal to

creditors, you are protected).

! Ask how frequently payments are made to your

creditors.  The agency should mak e payments to

creditors at least monthly -- and many make them

even mo re frequently.

! Ask if the agency prov ides its clients w ith

evidence of its payments to creditors.  The agency

should give you a monthly statement showing how

much and whe n it has paid each creditor.

! Do not pay before service is received.  No ethical

credit counse ling age ncy charges mandatory,

hefty, up-front fees.

! Determine whether education in good money

management is provided.  Some agencies provide

free educa tional services, and some  offer classes  in

money management for a small charge.

Most cred it counseling is provided  by nonprofit

counseling services, which often are supported by

creditors.  They are listed in telephone directories under

Credit and Debt Counseling Services.  The National

Foundation for Credit Counseling (NFCC) sponsors a

Financial Care Network of about 1,450 Neighborhood

Financial Care Centers throughout the country.  You

can consult in person , by telephone, or on the Internet. 

Locate the credit counseling services closest to you by

calling the NFCC’s hotline at 1-800-388-2227, or by

going to the NFCC ’s Internet website at www.nfcc.org. 

Credit cou nseling is also  available from  credit

counseling agencies approved by the federal

Department of Housing and  Urban D evelopmen t,

www.hu d.gov.  Credit counse ling also may be available

from the human resou rces department of your emp loyer.

Working with a credit counselor can be viewed as an

alternative to filing a petition in bankruptcy.  However,

if your debts are too large to manage, bankruptcy may

be the only workable solution.  Since bankruptcy also

has disadvantages, it should be used only after you

consider all of the negative factors, including its limited

benefits (it only discharges unsecure d debts), its costs

(attorneys’ and filing fees), and its adverse effect on

your future credit standing (you may not be eligible for

credit, or you may be eligible for only high-cost credit). 

If your debts can be paid off within several years, you

may also consider a wage earner plan, which has fewer

negative factors since your creditors will be paid.

Article 9

Some Debt Reduction Strategies

Most credit counselors suggest that you attend first

to your taxes, secured debts, and high-interest debts, and

then to your low-interest debts.  Once  you comple te

your payments, your counselor helps you reestablish

your credit standing.  If your debts are a result of

spending  more than you earn, your counselor w ill help

you decide  what chan ges you need to make in  your style

of living.  Ordinarily this will include bargain-hunting

for necessities, and cutting out luxuries.

If your debts are more than you can manage, ask

your counselor to discuss all of your options.  These

may include bankruptcy (in which some or all of your

debts may be discharged), or a wage earner plan (in

which your debts are paid by affordable payments made

under bankruptcy court protection).  Your counselor

will explain the advantages and disadvantages of each.

If you have self-discipline, you can get out of debt

yourself.  Self-help books include No-No nsense C redit

Manual, ILS Publishing, 800-497-3030, and Getting
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Out of Debt, CliffsNotes, www.c liffsnotes.com.  Do-it-

yourself websites include www.stretcher.com and

www.debtorsanon ymous.org.   A strategy some people

use is to pay the  minimum on  each deb t except the one

that bears the highest interest rate, and pay as much as

you possibly can on that.  To determine how quickly the

debt will be paid, use Bank Rate Monitor’s calculator at

www.bankrate.com.  You can also try to convert high-

interest accounts to low-interest accounts.  For sources of

low-interest credit, see www.am ericaslowestrates.com, 

www.bankrate.com, www.credit-land.com,

www.getsmart.com, and www.lowcards.com.8

If you have only a few large debts that are still too

large to manage, your creditors might help.  Sophistica-

ted creditors know that people are more likely to pay

their bills and remain loyal customers if they are treated

nicely when they fall on tough times, and they are also

painfully aware of the negative effect of bankruptcies on

their own profits.  Some cred itors (such as credit-card

companies) may waive penalties and late fees, cut the

interest rate, suspend your obligation to make payments,

or reduce the minimum payments, or even forgive a

portion of a  debt.  Some provide short-term hardship

programs for their credit customers on their websites.9

Here are other self-help strategies:  One, make

purchases only with cash.  Two, get the most value for

your dollar by comparison  shopping ; weigh the n ecessity

of each purchase.  Three, choose less expensive options

(e.g., quit smoking, rent movies, bring your own coffee

or lunch to  work).  Four , start a cash reserve to help

break the cycle of credit card use; a first goal might be

the amount of one paycheck.  Five, put money aside for

predictable expenses; if you know you will need $400 for

insurance in eight months, put aside $50 a month starting

now.

The fact is that it’s never easy to get out of debt. 

There are no shortcuts.

Article 10

Home and Debt Consolidation Loans

Debt consolidators (d ebt poolers) loan mone y at very

high interes t rates to pay old  debts.  It’s usua lly unwise to

enter into a debt consolidation loan.  While the p ayments

may be less, the long-term costs to you (often quite large)

can make you worse off.  You may think that you have

solved your financial problem, when in fact you haven’t. 

Try other approaches first.  A nonprofit credit counseling

service (Article 8 above) may be able to help you to pay

off your debts at a lower cost and without increasing your

total indebtedness.

It’s also usually not a good idea to take out a loan

secured by your home to pay off ordinary debts.  Home

loans are expensive.  Interest rates, loan origination fees,

loan broker fees, real estate appraisal fees, and other

fees and charg es, are h igh; they can eat  up your  equity,

and must eventually be paid.  If it turns out that you

can’t make the payments on a loan secured by your

home, you will lose your home, and even bankruptcy

won’t help.  

Sub-prime lenders should also be a last resort.  Sub-

prime lenders charge very high interest rates and fees,

and impose onero us penalties and other loan  terms. 

They are especially active in minority neighborhoods. 

They target customers with tarn ished credit records. 

They also cater to those who have good credit records,

but are too afraid or lazy to shop aro und, or who don’t

know the  importance  of shoppin g around .  Accord ing to

Fannie Mae, the government-sponsored mortgage-

lending agency, up to half those who take out sub-prime

loans could qualify for a prime loan, and pay as much as

four percentage points less interest -- a huge saving over

the life of a mortgage.10  If you need to take out a home

loan and your credit reco rd is spotty, you may need to

pay up to 1-1/2 percentage points above the rate charged

to other home borrowers.  But avoid loans with above-

normal fees or closing costs, prepayment penalties

(especially ones extending  past the loan’s first year),

balloon payments, and c redit insurance (unless you are

certain that you really desire and can affo rd it).11  

 
A home loan may be both economical and safe if

your debt load is not too large and the loan terms are

fair.  If you take out a home loan, borrow no more than

you need, and consider whether your family’s future

income will actually be enoug h to handle the paymen ts. 

If the loan is secured by your home, you  should qualify

for a lower rate of interest than the rate that you are now

paying, and the interest that you pay also may be tax

deductible.  

If you decide to take out a home loan (of any kind),

shop for the best deal. Compare interest rates, fees and

charges (including co mmissions and closing costs),

prepaymen t penalties, ba lloon payments, credit

insurance premiums, and other loan terms.  Mortgage

loan brokers approved by the U.S. Department of

Housing and Urban Develop-ment are listed at

www.hud.gov/fha/sfh/hcc/hooprof14.  A professor of

finance (emeritus) lists reputable mortgage loan brokers

at www.mtgprofessor.com. 

Do not take out a “reverse mortgage” without first

discussing the details with your own financial

counselor.  Entering into a reverse mortgage can be

risky.  It’s like selling your home.  Reverse mortgages
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vary widely, and its easy to select the wrong plan.  To

learn more, see Mortgages for Dummies (Hungry

Minds), www.hud.gov/buying/rvrsmort.cfm;

www.aarp.org/revmort,www.consumersunion.org/financ

e/revconwc899 .htm, or www.fool.com/homecenter.12

Article 11

Say No To Scams

Some credit counselors offer get-out-of-debt

strategies, consolidation loans, or debt management

services that don’t work -- and that may leave you worse

off than before, if the fees are unconscionably high, if the

company has you do things that are fraudulent or

unlawful, or if the money you pay the company for your

creditors is never actually paid over to them.  So

choosing  a credit counselor is impo rtant.  (On w hat to

consider w hen you select a credit cou nselor, see A rticle

8, Getting Help to G et Out of Debt.) 

As with other personal services, it’s best to shop

around fo r the counseling service  that’s most appropriate

for you, following the check -list in Article 8.  It’s

especially important to talk with other satisfied

consumers and check with the B etter Business Bureau in

your area.  Some organizations call themselves

“nonprofit” but nonetheless charge very high fees. 

Others may simply steal the money you’ve paid for

distribution to  your creditors .  California law sets

administrative fees for consumer credit counselors such

as the Con sumer Credit Counseling Service in

Sacramento at a level of $20 per month.13  Use that as a

benchmark in  judging whether the fees cha rged by a

company whose fees are not regulated are too high.

Since information you give to someone else may be

misused, never give anyone facts about yourself until you

are certain that it will not be misused.

GLOSSARY 

(Terms Used in This Legal Guide)

abstract of judgment - a form signed by the clerk of a

court, bearing a court seal, that evidences a judgment

acknowledgment of satisfaction of judgment – a form

signed by the judgment creditor that states that you

(the debtor) have paid the judgment debt in full

agree – to reach and express a mutual agreement and

understanding about something

allege (or assert) – to claim or maintain that something is

true (for instance, that you signed so mething) 

agreement – the result of an expression of mutual

understanding, including what was agreed to 

assign – to transfer a claim from the original creditor to

a debt collection agency for collection 

attorney (or lawyer) – a person who has special

knowledge about the law and is licensed to give legal

advice

attorney’s fees – fees paid to an attorney, sometimes

included a s part of a cou rt judgment

bankruptcy – a federal court process that wipes out

most of a debtor’s debts in ex change for the deb tor’s

non-exempt property; see also wage earner plan

bargaining power – control over the situation,

sufficient to a ffect the resu lts

barred – prevented; for example, a statute of limitation

may bar (prevent) the filing o f an old claim

bill – a written notice from a creditor to a debtor stating

a particular amount of money that is owing

cancel – to back out of, rescind , extinguish , terminate; a

debtor might seek to cancel (rescind) a contract

case – the reason s and arguments why a  party should

win a dispute; that party’s “side of the dispute”

charges – any amount added to a debt, such as interest,

court costs , attorney’s fees, or collection fees

claim (or amount claimed) – the amount that a

collector be lieves (wheth er rightly or wrongly) is

owing

claim (or assert) – to demand payment of an alleged

debt, or to assert a defense to an alleged debt

collateral – property given by the debtor to the creditor

to secure payment of the debt (see secured debt)

collect – to receive and/or enforce payment of a debt

collection fees – fees that a collector migh t try to add to

the debt to cover the exp enses of co llecting it

collector – a business or person who attempts to collect

a debt; may be a creditor or a debt collection agency

complete defense – where the person against whom a

claim is made  has no lega l obligation to pay anything

compromise – an agreement to settle a dispute by

giving up something, as by “splitting the difference”

contract – a legally enforceable agreement

corroborating evidence – facts or documents that help

to support a party’s side of the dispute (case)

co-signer – someone other than the debtor who has

promised to pay the debt if the debtor does not

court costs  – certain kinds of court-related expenses of

the winning party, which the court may add to the

debt

credibility – reputation  for honesty

credit  – the right to incur a debt, or the right to delay re-

payment of a debt

credit counselor – a professional person who is an

expert in personal finance and financial problem

solving 

credit record – a history of one’s use and re-payment of

credit, including any delays in payment, compiled by
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a credit reporting agency

credit report – a summary of a person’s credit record

prepared by a credit reporting agency and sold to

prospective creditors and o thers

credit reporting agency – a business (sometimes called 

a credit bureau) that compiles and sells people’s credit

reports  to other businesses

credit standing – a person’s reputation for the payment

of debts, as documen ted in his or her credit record

creditor – a business or individual who extends credit, or

to whom a  debt is owed (in this Lega l Guide, it

usually means the original creditor).

debt – a legal obligation to pay money, often resulting

from a purchase on credit or a loan  of money; in th is

Legal Guide, debt means an obligation that arises

from a consumer transaction

debt collection agency – a business that collects d ebts

that were originally owing to some other creditor

debt consolidation loan – a loans whose pro ceeds are

used to pay the borrower’s debts

debt counselor – a professional person  who is an expert

in personal finance and financial problem solving

debt management service – an organization or office

that helps debtors work out their financial difficulties

debtor – a person  who has a  legal duty to pay money to

someone else

defame – to harm someone’s reputation

defendant – a person against whom a lawsuit  is filed

defense – where all o r part of a claim is not legally

enforceable (a partial defense or complete defense)

demand for payment – a creditor’s or debt collection

agency’s request for payment of an alleged debt

dispute – an objection or disagreement; one disputes a

debt by stating  in writing tha t he or she do es not owe

anything, or  does not owe the amount of the demand

dunning letter – a letter from a creditor or debt

collection agency that demands payment of a debt

enforceable – where a court would find the claimed debt

to be lawfully owed to another, and would issue a

court judgment that declares that the deb tor owes it

evidence – an oral or w ritten statemen t, or a docum ent,

photograph or drawing (etc.), that is offered to show

that a fact is or is not so

execution – the enforcement of a judgment by a sheriff,

pursuant to a writ of execution, against the debtor’s

earnings, bank account, or other property

exempt – earnings or property that is protected by law

against being taken to satisfy a judgment 

fraud – one example is a false statement that is made

knowingly, intended to be relied upon, and relied

upon justifiably by another, with resulting loss

garnishment of earnings – a levy of execution by a court

officer on someone’s earnings, a portion being taken

each pay period to pay off the judgment

good faith  – honestly, based on a reasonable belief that

something  is authorized  and legitima te

grace period – the number of days after  a due date

within which you can pay without paying a pena lty

indebtedness – the total of the debts you owe

installment or installment payments – monthly or

weekly payments to an original creditor or debt

collection agency

interest – a charge for using or delaying re-payment of

money (amount  x  rate  x  time  =  interest charge)

judgment – a court document that states the amount

that the court has determined that a debtor owes

judgment creditor – a party to a lawsuit , who was

awarded  a court judgment against ano ther party

judgment debt – the total amount that will pay off the

judgment, including:  (a) the original debt; (b) and

pre-judgme nt interest, court costs  and other charges;

and (c) any interest and court costs after judgment

judgment debtor – a party to a lawsuit , against whom

another party was awarded a judgment

judgment lien – a secu rity interest in real p roperty,

which prevents its sale until the judgment debt is

paid

judgment-proof – where, since  the debtor has no

income or property, a court judgment is worthless

harass – to vex, trouble, or anno y someone continually

or chronically

lawsuit  – a court action or proceeding, as where one

person or business (called the plaintiff) goes to court

to seek money or other relief from the defendant

legitimate – lawful, authorized, honest, genuine

levy of execution – action taken by a cour t officer to

enforce a judgment against a debtor’s earnings, bank

account or property, pursuant to a writ of execution

lump sum payment – payment (usua lly in full) by a

single check, money order, or cash payment

mediate – to help the parties to a dispute to reach a

volunta ry settlement of the dispu te

negative item – an entry in a person’s credit record

(maintained by a credit reporting agency) that is

adverse to that person

negotiate  – interact with  someone  (as by talking w ith

that person), in an attempt to reach an agreement

obligation – a legal duty owed to another person

original creditor – the business to which the debtor

first owed the debt, befo re the business assigned it to

the debt collection agency for purposes of collection

owe – to be legally obligated to pay money

partial defense – where the person against whom a

claim is made  has a legal obligation to pay part of a
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1.  The federal Fair Debt Collection Practices Act (Pub. L. 95-
109, 15 USC §§ 1692-1692o) establishes debt collection

standards for a “debt collector.”  Under federal law, a “debt
collector” is a person who “regularly collects or attempts to
collect, directly or indirectly, debts owed or due [to] another" –
that is, originally owed or due to someone other than the business

collecting the debt.  (15 USC § 1692a(6).)  While the California
statute applies to the collection of debts by the original creditor
and by any debt collection agency, the federal statute only applies

to the debt collection activities of debt collection agencies, and
not the activities of an original creditor.  While the federal statute

only applies to debt collection agencies, not original creditors, the
practical and legal effect of the federal statute changed on January
1, 2000.  Beginning January 1, 2000, creditors who are subject to

the California statute must comply with the standards expressed

in both the federal statute and the California statute.   (Civil Code

§ 1788.17 (Stats. 1999, ch. 310).)  Since the California statute

covers both original creditors and debt collection agencies, the

result is that companies of both kinds, if they are subject to the
California statute, must comply with the legal standards

expressed in both statutes.

claim, but no t all of the claim

payout agreement – a written agreement between a

debtor and collector that expresses the promises of

both of them regarding the payment of a debt

plaintiff – someone who has filed a lawsu it

preponderance of evidence – evidence  that is at least a

bit more persuasive than the contrary evidence

prerequisite  – a requirement that must be met before a

claim is legally owing, or before some other right

exists 

principal amount – the amount owed, before adding

interest or other charges

privacy – a person’s interest in being left alone, or in not

having others know things they have no right to know

remedy – a legal method of enfo rcing the payment of a

debt, or of enforcing some other right, as by filing a

lawsuit , or by arranging for a levy of execution to

enforce the judgment of a court

repossess – to take possession of p roperty (such as a car)

that secures re-payment of a secured debt that had not

been paid

right – an interest p rotected by law , such as a right to

possess prope rty, enforce a con tract, recover money,

receive information, or enjoy privacy

right to cancel –  a legal right to back out of, rescind,

extinguish, or terminate, a contract

secured debt – where the debtor has given the creditor a

legal right to take certain described property of the

debtor (such as the debtor’s car or home), using

proper pro cedures, if the secured  debt is not pa id

settlement – an agreed solution to  a problem, u sually

including payment of money, and release of claims

settlement offer – an offer to the other party to resolve a

dispute by some kind of a compromise  

sheriff – a court officer whose job  it is to enforce court

judgments, as by a levy of execution on earnings

standards – rules of conduct, often set by law -- for

example, the fair debt collection practices statutes

described in Legal Guide DC-2.

statute – a rule adopted by a legislative body, such as a

law that regulates debt collection activities

statute of limitation – a statute that limits the time

within which a lawsuit  can be filed  to enforce a  claim

subprime lender – a lender who charges very high

interest rates to  homeowners with po or credit

substantiate  – to provide substantial evidence that

proves or verifies the truth of something 

transaction – the entire contract, including  all

agreements that are related to its subject or purpose

unsecured debt – where the debt is not backed by

collateral, and the creditor therefo re has no right to

take the debtor’s property if the debt is not paid

validation notice – a written communication from a

collector to a debtor that invites the deb tor to inform

the colle ctor of any defense to a claim

validity – legitimacy -- for example, whether an alleged

debt is legitimate  (that is, lawful and owing)

voidable  – subject to cancellation (rescission) at the

election of a  party; if a contract is “void,” it is

altogether invalid

wage earner plan – an arrangement for the re-payment

of creditors under bankruptcy court protection

waive – to forgive something, such as interest, court

costs, part of a claim, or a deadline for payment

writ of execution – a court order to the sheriff to levy

execution on the deb tor’s earning s and property
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2.  The California Fair Debt Collection Practices Act (Stats. 1977,

ch. 907, Civil Code §§ 1788-1788.32) establishes standards that

apply to a “debt collector.”  Under California law, a “debt

collector” is "any person who, in the ordinary course of business,
regularly, on behalf of himself or others, engages in ...the

collection of consumer debts" (Civil Code § 1788.2(b),(c)). 
“Consumer debt” is defined as a debt “incurred by a natural person
in exchange for property, services or money acquired, on credit,
for personal, family, or household purposes,” that is, arising from
transactions in which payment is deferred.  (Civil Code §§

1788.2(e),(f).)

3.  The general law of California includes several legal doctrines

that can give rise to liability by a business or individual that

engages in collecting or enforcing debts.  One of these is “tort

law.”  A “tort” is a civil (as opposed to criminal) wrong, other than
a breach of contract, for which there is a remedy in the form of a

lawsuit for damages.  (Nagy v. Nagy (1989) 210 Cal.App.3d 1262,
1269 [258 Cal.Rptr. 787, 790]. While there is no single tort of

“unfair debt collection,” a debt collector can incur tort liability if it
commits any of the following torts, depending on the situation: (a)

intentional infliction of emotional distress; (b) negligent infliction

of emotional distress; (c) invasion of privacy; (d) defamation; (e)
interference with an employment relation; (f) malicious
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